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CBSI3M MOCTAHOBJIEHHUE O MPHUBICYCHUU B Ka-
4ecTBE OOBHHSAEMOI'0 HE MPOCTO BBHIMOJHSET
BXHYI0 HH()OPMAIIMOHHYIO (YHKIHIO, & BhI-
CTyIaeT B KauecTBE HEOOXOIUMOI'0 yCIOBHUSA
BBEJICHUSA B JEHCTBHE BCEM COBOKYINHOCTH
MpoLEeCCYalbHBIX MpaB, KOPPECIOHAUPYIO-
IIMX TIPaBY HA 3aIHUTY 10 YTOJIOBHOMY JETy.

I[IpumeneHne  aHATU3UPYEMBIX  HOPM
npeacTaBisieT co00H IOPHUINKO-TEXHUYECKOE
M3J0KEHUE B YCTAaHOBIECHHOW 3aKOHOM IIpO-
neccyanbHoi Gopme GaKTHUSCKUX U IOPUIU-
YECKMX OCHOBAaHWUW OOBHHEHUS, AETAIU3IUPO-
BaHHBIX B OTHOLICHHUH JHUIA, COBEPIICHHOIO
UM JeSHHS ¥ IOPUANYECKUX TPHU3HAKOB TIpe-
CTYIUJICHHS, TOJ KOTOpOE JJaHHOE JesHue
nonnagaet. Hu Koncturyuus PO, au EKITY
HE KacalTcid IOPUIUKO-TEXHUUYECKONH CTO-
pPOHBI yTOJIOBHOTO OOBHHEHHUs, YyKa3bIBas
UG (MPSMO WU OTIOCPEICTBOBAHHO) HA €T0
CMBICTI U COJIep)KaHUe, CBA3aHHBIE C pealb-
HBIM JOCTM)KCHHEM LIeNM KOHKPETHOU U 3¢-
(dexTuBHON 3ammThl. EQWHCTBEHHOE, YTO
MOXXHO CKa3aTh OTpPEIEIECHHO, OCHOBBIBAsACH
Ha nipaBe EBpomeiickoit KonBeHmuu: crenesn
NeTaln3UPOBAHHOCTA HWHGOPMALHH, COAEP-
JKalehcss B yrolIOBHOM OOBHHEHHWH, JOJDKHA
ObITh Oousblie (KOHKpETHEW M MOApOOHEi),
YeM B Clly4yae 3aJep)KaHus WIN 3aKII0YEHHS
mop ctpaxy (Neilsen v. Denmark, Ne 343/57,
2YB 412, 462 (1959); Brozicek v. Italy, A
167 (1989), 12 EHRR 371; Mattoccia v. Italy,
2000-1X, 36 EHRR 825, § 59-60).

Urto kacaeTrcsi pOCCHUUCKOrO YroOJIOBHO-
MpoleCCyaIbHOTO  3aKOHOJATEeNbCTBa, TO
dbopmynupoBaHue  OOBUHEHHS  XOTS U

periIaMeHTUPOBaHO UM, HO B OoiblIeil mepe
3aBHCUT OT KOHKPETHBIX 00CTOATENHCTB.

Tonkosanue ct. 171 YIIK P® B poccwuii-
CKOW IOpUINYECKON JTUTEpaType U cyaeOHon
MPaKTUKe SBISETCS €AWHOOOpa3HBIM H B
0000TIIEHHOM BHJIE CBOJUTCS K CICAYIOMIEMY.

[TocTaHOBIEHUE O MPUBJICYCHUH B Kade-
CTBE OOBUHSIEMOTO JOJDKHO OBITh:

MepCOHN(PUIIPOBAHHBIM, TO €CTh YKa3bI-
BaTh TOJBKO HAa OJJHO KOHKPETHOE JIUI0, TIPU-
BJICKA€MOEC K OTBETCTBEHHOCTH (1. 3 4. 2, 4. 4
ct. 171 VIIK P®);

WHIUBUYaJIN3UPOBAHHBIM, TO €CTh Ja-
BaTh ONHUCaHHE KaXJIOro OOCTOSATEIHCTBA,
MOJJIeKAIET0 JOKa3bIBAHUIO, M KaXJOT0
MpU3HaKa MPECTYIUICHUs, BMEHSIEMOTO O0BH-
Haemomy (1. 4, 5 4. 2 ct. 171 VIIK P®);

KOHKPETHU3UPOBAHHEIM, TO €CTh XapaKTe-
pu30BaTh (B MaKCHUMAaJbHO CKaTo# ¢opme)
KaXJ0e KOHKPETHOE JelcTBUE (IMU30]), CO-
BepieHHoe 00BuHseMbIM (4. 1 cT. 171 YIIK PD).

Takum oOpa3zoMm, mpumeHeHue cr. 171
VIIK P® Bcerpa o3HavaeT KOHKpeTHOE 0OBH-
HEHUE KOHKPETHOT'O JTUIIa B KOHKPETHBIX JIeHi-
CTBHSIX 10 KOHKPETHOMY COCTaBY MPECTYILIE-
HHSL.

OOBUWHEHHE OJHOTO JHUIA JOIKHO OTJIH-
4aThCs OT OOBHHEHHWs JIPYroro JHIA, OBITH
WHIWBUIYaJbHO HEIOBTOPUMBIM U B 3TOM
CMBICJIC yKa3blBaTh Ha KOHKPETHBIC JICH-
CTBUS, COBEpIICHHBIC MAHHBIM JHIIOM, €r0
pOJIb M CTENEHb Y4YacTHs B MPECTYIUICHHUH.
[MosTOMY mpenbsBIeHHE HECKOIBKUM JIMIIAM
TEKCTyaJIbHO COBIIQIAIONINX OOBHHEHHH IIO
TPYNIIOBOMY JIEJTy SIBJISIETCSI HEJOITY CTUMBIM.

benuyxkuu B.1O.,

KaHIMAAT IPUIUUECKUX HAyK, TOLEHT
bapuaynbsckuii topunuuecknit uactutytr MBJl Poccun

CTpyKTypa OOBMHUTENLHOIO 3aKNKYeHUA:
0Te4YeCTBEHHbIN M 3apybeXHbIN ONbIT

CoxpepxaHuio OOBHHHUTEIBHOTO 3aKJIO-
yenus nocesamena ct. 220 YIIK P®. Ognako
CTPYKTypa paccMaTpUBaeMOTO MPOIECCyallb-
HOTO aKTa, ero COCTaBHbBIE YaCTH 3aKOHO1aTe-
JIeM He Ha3BaHbI, 4TO OOYCIOBWJIO HalU4Iue
JIMCKYCCHH TI0 JJAHHOMY BOIIPOCY B Hay4YHOU
cpene.
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IlepBas rpynma aBtopoB (FO.H. Benosze-
pos, B.I1. Kauanos, B.A. Koxanos, A.B. Cas-
KUH U JIp.) B CTPYKType OOBUHHUTEIHHOTO 3a-
KJIFOUCHUS BBIJICIISIIOT OMUCATEIBHYIO H Pe30-
JMIOTHBHYIO YaCTH, a TaKXKe HAIHYUE TPHUIIO-
JKEHHH, oOpamias BHUMaHUE Ha TO, 4YTO



AKTYAIIbHbIE MPOBNEMbI BOPbBEbI C MPECTYMHOCTbIO: BOMPOCHI TEOPUM U MPAKTUKW : MaTepuansl
XXIII MexgyHapoaHOW HayuHO-NPaKTMYecKon KoHdepeHuymun. YacTtb 1

HEOOXOAUMOCTH BBIJCICHUS B OOBUHHTEIb-
HOM 3aKJII0YEHUH BBOJHOW YacTu HeT'.

Hpyras rpynma ydensix (FO.B. Bypos,
C.K. Ilutepuen, M.A. Haconoma, H.A. fky-
0OBHUY U Mp.) CTPYKTYPHBIMH 3JIEMEHTaMH 00-
BUHHUTEJIBHOTO 3aKIIOUCHHUS! CYUTAIOT BBOJ-
HYyl0, OIMCATEIbHYI0 U PE30JIOTUBHYIO 4a-
ctu. Tak, }0.B. bypoB Ha cTpanunax auccep-
TallMOHHOTO HCClIeJ0BaHUsI 00OCHOBAHHO OT-
MeYaeT, 4YTO OOBHHHUTENbHOE 3aKIIOUYeHUe
JODKHO HWMETh CTPYKTYpPY, AaHAJOTHYHYIO
MPUTOBOPY CyZAa, TO €CTh COJEpKaThb BBOJA-
HYIO, ONHUCATENbHYI0 U PE30JIOTUBHYIO Ha-
cru?,

OcHOBBIBasACh Ha HOPMax yrOJIOBHO-TIPO-
[[eCCyallbHOTO  3aKOHA, YYEHble JaHHOH
IPYNNbI TAaK)KE YKa3blBAIOT HAa HAJIMYUE IPU-
JIOKEHUH K OOBUHUTEIBHOMY 3aKIIOUEHHUIO.

I[Io muenuto A.B. IlllyBaTkuHa, cTpyk-
TYpHO, OOBUHUTEIbHOE 3aKJIIOYEHHUE COIep-
)KUT BBOJHYIO, OMHUCATEIbHO-MOTHBHPOBOY-
HYI0, 3aBEPIIAIOLIYI0 YaCTH U NMPUIIOKEHHUS.

3acmyXuBaeT BHUMAaHUS MO3ULIHS
C.Il. Ebumuuena, I1.C. EumuueBa o Towm,
YTO CTPYKTYPHO OOBHHUTENBHOE 3aKIIIOUCHHE
COJEPKUT BBOJHYIO, ONMHCATEIbHO-MOTHBHU-
POBOYHYIO, PE30TIOTHBHYIO YacTH U MPUIIO-
JKEHUS.

CunraeM, YTO OOBHHHUTEIBHOE 3aKII0Ye-
HHE, UCXO/s U3 €ro COoJepKaHHus W Ha3Hade-
HUS, ABJISETCS OJHUM H3 MPOLECCyalTbHbIX
JOKYMEHTOB, OTpaXkalolNX MPOLECCyalbHOe
pelieHue.

CtpykTypa mpoIeCCyalbHBIX pEUIeHUH
BbIpaboTaHa 3aKOHOAATEIbHOW W IPaBOIPH-
MEHUTENbHON NMPAKTUKON U BKIIOYAET B ceOs
BBOJHYIO, OTIMCATEIbHO-MOTHBUPOBOYHYIO U
PE30JIIOTUBHYIO YaCTH.

Kpome Toro, yuntsiBas cnenuduky pac-
CMaTPUBAEMOTO IPOIECCYaJbHOTO aKTa Kak
HUTOrOBOT'0, 3aBEpIIAIOLIEr0 IpeaBapUTEIIb-
HOE CJIE€JCTBHE IPOLECCYaJbHOIO PELICHHUS,
MOJIOKEHUSI YTOJIOBHO-IIPOLIECCYAIBHOTO 3a-
koHa (44. 4, 5, 5.1 ct. 220 YIIK P®), cocras-
HOM 4YacThl0 OOBHUHUTEIBHOTO 3aKIOYEHUS

SIBJITFOTCS TIPUJIOKCHUS, BKJIIOYAIOIINE CITU-
COK JHIl, TOJJIC)KAIIUX BBI3OBY B CyA, H
CIIPaBKY.

OCHOBBIBAsSICh HA HOPMaX JEHCTBYIOMIETO
OTCYECTBCHHOI'O YrOJ0BHO-TIpOLIECCYallb-
HOT'0 3aKOHA, TPYJaX yYCHBIX-MPOILECCyanu-
CTOB W CJIOKUBIICHCS TPaBOMPUMEHUTEIb-
HOW MPaKTUKH, OTMETUM, YTO BBOJHAS YaCTh
OOBUHHUTEIBHOTO  3aKJIIOYEHHS  COJEPIKHUT
HAaWMEHOBAaHHE IMPOIECCYATHLHOTO aKTa, MaH-
Hble 00 YTBEPKIEHHUH €TO MPOKypopoM, (da-
MUJIHIO, UM U OTYCCTBO OOBUHSIEMOrO, KBa-
JU(GUKAIUI0 COBEPIICHHOIO MM JACSIHHUSA U
cBeleHUs (AHKETHBIE JaHHBIE) O JIMIHOCTH
0OBHHIEMOTO.

OnucaTenbHO-MOTHBUPOBOYHAST  4acTh
OOBHMHUTENLHOTO 3aKII0OYECHHUS BKIIOYAET CBE-
JICHWSA, Ha3BaHHBIC B m.mo. 3-9 4. 1 cT. 220
VIIK PO.

Paszmensem mo3unum Tex y4EHBIX, KOTO-
pble UMEHYIOT JaHHYI YacTh OIMHUCATEIHHO-
MOTHBHUPOBOYHOH, MTOCKOIIBKY B €€ ColepkKa-
HHH CJIEI0BATENIb HE TOJBKO YKa3biBaeT Gop-
MYJIUPOBKY U CYIIECTBO PEAbABICHHOTO 00-
BUHEHHS, OIUCHIBasl BCE yCTAHOBJICHHBIE IO
ey oOCTOSTEeNbCTBA, HO W TMPHUBOAHUT MO-
THBBI, apryMEHThl IPHHSITOrO pPEIICHHUS,
000CHOBBIBasl JI0Ka3aTelbCTBAMU BHIJBUHY-
ThIil OOBUHUTENbHBIN TE3UCS.

Pe3onroTuBHasg 4YacTh OOBUHHUTEILHOI'O
3aKJIIOYCHUS COJCPKUT pENICHUE CJeI0Ba-
Teds O €ro HampaBJI€HUU BMECTE C YrOJIOB-
HBIM JICJIOM IPOKYPOPY, a TAKIKE HUHBIC CBEJIe-
HUS: JaTy U MECTO COCTaBJICHHS, HOMEP YIro-
JIOBHOTO JieJia, B paMKaX KOTOPOT'O0 OHO BHI-
MOJHEHO, JIOJDKHOCTh, 3BaHUE, (amunuio,
MHUIMAJIBI, MOAMNUCH CJEN0BaTEls, €ro MoJ-
FOTOBHUBIIEr0, a TAaK)KE COTJacoBaHHEe OOBH-
HHUTEJIHHOTO 3aKJIIOUEHHS C PYKOBOJIUTEIIEM
CIICICTBEHHOTO OpraHa.

CuyuraeM, 9TO0 BO H30eKaHWE HAYyIHBIX
JIUCKYCCHU O CTPYKTYpPE U COJIepKaHUU O0OBU-
HUTEIBHOTO 3aKJIIOUYECHUSI OTECUECTBEHHOMY
3aKOHOJATEII0 PEKOMEHIYETCS HCI0Ib30-
BaTh OMBIT 3apyOEkKHBIX KOJUJIET, YTOJOBHO-
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IpoleccyallbHble KOJIEKChl KOTOPBIX peria-
MEHTHPYIOT CTPYKTYpPY M COJAEpXaHUE pac-
CMaTpUBAaeMOr'0 HTOTOBOI'0 MpoOLecCyalb-
HOI'O JOKYMEHTA.

OTMeTHM, YTO HAUMEHOBAaHHUE UTOT'OBOTO
aKTa, 3aBepLIAOUIEro Jocy1e0H0e MPOU3BOI-
CTBO 10 YTOJIOBHOMY JIENTY, MOXET OBITh pa3-
JUYHBIM: OOBUHUTEIBHBIN aKT, OOBUHUTEIb-
HOE 3aKJIII0YCHHE, HE MEHsSl CYIIHOCTH JlaH-
HOTO MPOIECCYyaNTbHOTO JOKYMEHTA.

Cratps 379 VIIK Pecnybnuku Y306exu-
CTaH Ha3bIBACT JBE YaCTH OOBHUHUTEIBHOIO
3aKJIOYEHHUS: OMUCATEIbHO-MOTHBUPOBOYHAS
W PE30JIIOTUBHAS U PACKPBIBACT UX COJEpKa-
Hue. Crarps 380 VIIK Pecnybnuku Y30eku-
CTaH IOCBSIIEHA NPUIOXKECHUSIM K OOBHHHU-
TETbHOMY 3aKJIIOYEHHI0 M OTHOCHUT K HHM
CIUCOK JIUII, MOJIekKANINX, 10 MHEHHUIO Clie-
JoBaTeNsl, BBI3OBY B CcylneOHOe 3acelaHue,
CIIPaBKHU O Mepax IMpeceyeHus, O BEIIEeCTBCH-
HBIX OKa3aTeIbCTBAX, MEpax, MPUHITHIX AJIS
oOecredeHus TPaKJaHCKOTO UCKa, CyAeOHBIX
U3CPKKAX.

B VIIK PecnyOnuku TamKuKUCTaH BBI-
JeJIeHBl TPU CTPYKTYPHBIX 3JIEeMEHTa OOBUHHU-
TEJIBHOTO 3aKJIIOYCHHUS: BBOJHAs, OIHCA-
TENbHO-MOTUBUPOBOYHAS W PE30JIOTUBHAS
Y4acTH, a TaKKe PAacKpBITO COJAEpKaHUE Kak-
no# u3 HuX (cT. 244). [IpunoxxeHusMu K 00-
BUHHUTEJIIBHOMY 3aKIIOYEHHUIO, HCXOIs U3
HopM cT. 245 YIIK Pecny6nuku Tamxuku-
CTaH, SIBJISAIOTCS: CHUCOK HNOTEPIEBIINX, CBU-
neTesel, 3KCIepToB, MOANeXKAIINX BBI30BY B
cyneOHOe 3acemaHue; CIPAaBKM O CpoOKax
cinencTBusA, 00 M30paHHBIX Mepax Ipeceue-
HHUS, O BEIECTBEHHBIX JOKA3aTeJIbCTBAX, ME-
CTE€ UX XpaHEHHUS, O TPAXXIAHCKOM HCKE H T.J.

Cratest 289 VIIK Asepbaiimxanckoit
PecniyOnuku omnpenensiet, 4To OOBHHHUTENb-
HBIIl aKT COCTOHUT U3 BBOJHOM, OIIUCATENIBHO-
MOTHUBUPOBOYHOUN U PE30JIIOTUBHON YacTel U
TAaK)XK€ PACKPBIBACT COAEP)KAHUE KaXIOH u3
HUX. B wacTHOCTH: BO BBOJHOH 4acTH O0OBH-
HUTEIBHOTO aKTa yKa3bIBAIOTCS: aTa, BpeMs
U MECTO Hayaja COCTaBIeHUS; QaMIIIns, UMA,
OTYECTBO U JOJIKHOCTH CJIE0BATEIIsI €r0 CO-
CTaBHBIIET0; 001IME CBEIEHUS 00 YTOJIOBHOM
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nene u T.1. [lpunmoxeHus MU K OOBUHHUTENb-
HOMY aKTy BBICTYIAIOT: CITUCOK JIWII, TOJIe-
JKalmuX BBI30BY B CyAcOHOE 3acemaHue, u
CIIPABKH CJICJOBATENS O CPOKE HAXOXKIACHUS
O0OBUHIEMOI0 O] aPECTOM, O MPUHATHIX Me-
pax mo oOecClmedeHnI0 TPaXJaHCKOTO HMCKa U
BO3MOXXHOW KOH(HCKAIUU, O CYIEOHBIX W3-
JIepxKKax u mp.

Ucxons uz vopmsl 4. 1 cT. 299 VIIK Pec-
ny6nuku KazaxcraH CTpyKTYpHBIMH dJIEMEH-
TaMu OOBUHHUTEIHHOTO aKTa SBIISIIOTCS: BBOI-
Hasi, ONMKUCATEIHFHO-MOTUBUPOBOYHAS U PE30-
noTUBHAsA dacTu. Jlamee B yu. 2-4 cTaThH
OTIpeITIEHO COJEpKaHUE KaXKJIOTO W3 BBIIE-
JICHHBIX CTPYKTYPHBIX 3JIEMEHTOB paccMar-
pHBaeMOro UTOTOBOTO IMPOIECCYATBHOTO pe-
IIEeHHs 3aBEpIIAIONIero AoCyaeOHoe paccie-
noBanue. Taxxe YIIK Pecnybmmkm Kazax-
CTaH MpeayCcMaTpUBACT HAJIUYUE MPHIONKE-
HUI K OOBHHUTEIHLHOMY aKTy: CIIFICOK IJIHII,
MOJJIeXKaIIUX BBI30BY B CyleOHOe 3aceqaHue,
U CIIPABKH O CPOKE JIOCYAeOHOT0 pacciieioBa-
HUS, Mepax MPEeCEYSHHs, CPOKE COACPKaAHUS
JIAIa TIOJ CTpaked, BEMIECTBEHHBIX TOKa3a-
TEJILCTBAX U MECTE UX XPAHEHUS U TIp.

Takum 00pa3omM, rmojaraeM, 3aciayKUBaeT
BHUMaHHE OIBIT 3apy0eXHOTO YTOJOBHO-
MpOoIeCCyaTbHOTO 3aKOHOAATENHCTBA, HOPMBI
KOTOPOTO [E€TaJbHO pPErIaMEHTUPYIOT Kak
CTPYKTYpPY paccMaTpUBaEeMOTO Mpolleccyalb-
HOTO JOKYMEHTa, 3aBEpIIAIONIEeTO T0CyAel-
HOE€ MPOM3BOJICTBO, TAK U €r0 COJEep>KaHUE.

DJIEMEHTaMU CTPYKTYphl aHalu3upye-
MOTO UTOT'OBOTO TPOIECCYATBHOTO PEIISHUS
SIBIITFOTCSI BBO/THAS, OMHMCATEIbHO-MOTHBHPO-
BOYHAS U PE30JIIOTUBHAS YaCTH.

[IpunoxeHussMu K OOBHHHUTEIHLHOMY 3a-
KJTIOYCHUIO (OOBUHUTEILHOMY aKTy) SBIS-
FOTCS: CIIMCOK JIMI, MOJJICKAIIUX BHI30BY B
CyJ, a TaKXe CIpPaBKU O CPOKaX CIEJCTBUSA,
n30paHHBIX Mepax I[pecedeHus, O Bellle-
CTBEHHBIX JI0Ka3aTEIbCTBAX M MECTE UX Xpa-
HEHUs, MPOIECCYalbHBIX H3JePKKaAX, Ipaxk-
JAHCKOM HCKE€ W Mepax, MPUHATHIX IO €ro
obecreuyeHnIo, U HEKOTOPBIX JIPYTHX CBele-
HHSX.





